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SA 845. Mr. BINGAMAN (for Mrs. LINCOLN) 

proposed an amendment to amendment SA 
539 proposed by Mr. FRIST (for himself, Mr. 
DASCHLE, Mr. INHOFE, Mr. DORGAN, Mr. 
LUGAR, Mr. JOHNSON, Mr. GRASSLEY, Mr. 
HARKIN, Mr. HAGEL, Mr. DURBIN, Mr. VOINO-
VICH, Mr. NELSON of Nebraska, Mr. TALENT, 
Mr. DAYTON, Mr. COLEMAN, Mr. EDWARDS, Mr. 
CRAPO, Mr. CONRAD, Mr. DEWINE, and Mr. 
BAUCUS) to the bill S. 14, supra. 

SA 846. Mr. FITZGERALD (for Mr. GREGG) 
proposed an amendment to the bill S. 313, to 
amend the Federal Food, Drug, and Cosmetic 
Act to establish a program of fees relating to 
animal drugs. 

f 

TEXT OF AMENDMENTS—May 22, 
2003 

SA 813. Mr. WARNER (for Mr. SPEC-
TER) proposed an amendment to the 
bill S. 1050, to authorize appropriations 
for fiscal year 2004 for military activi-
ties of the Department of Defense, for 
military construction, and for defense 
activities of the Department of Energy, 
to prescribe personnel strengths for 
such fiscal year for the Armed Forces, 
and for other purposes; as follows: 

At the appropriate place, insert the fol-
lowing new section: 
SEC. ll. AIR FARES FOR MEMBERS OF ARMED 

FORCES. 
It is the sense of the Senate that each 

United States air carrier should— 
(1) make every effort to allow active duty 

members of the armed forces to purchase 
tickets, on a space-available basis, for the 
lowest fares offered for the flights desired, 
without regard to advance purchase require-
ments and other restrictions; and 

(2) offer flexible terms that allow members 
of the armed forces on active duty to pur-
chase, modify, or cancel tickets without 
time restrictions, fees, or penalties. 

SA 814. Mr. WARNER (for Mr. CHAM-
BLISS) proposed an amendment to the 
bill S. 1050, to authorize appropriations 
for fiscal year 2004 for military activi-
ties of the Department of Defense, for 
military construction, and for defense 
activities of the Department of Energy, 
to prescribe personnel strengths for 
such fiscal year for the Armed Forces, 
and for other purposes; as follows: 

At the end of subtitle B of title II, add the 
following: 
SEC. 213. MODIFICATION OF PROGRAM ELEMENT 

OF SHORT RANGE AIR DEFENSE 
RADAR PROGRAM OF THE ARMY. 

The program element of the short range 
air defense radar program of the Army may 
be modified from Program Element 602303A 
(Missile Technology) to Program Element 
603772A (Advanced Tactical Computer 
Science and Sensor Technology). 

SA 815. Mr. LEVIN (for Ms. MIKULSKI) 
proposed an amendment to the bill S. 
1050, to authorize appropriations for 
fiscal year 2004 for military activities 
of the Department of Defense, for mili-
tary construction, and for defense ac-
tivities of the Department of Energy, 
to prescribe personnel strengths for 
such fiscal year for the Armed Forces, 
and for other purposes; as follows: 

On page 169, between lines 5 and 6, insert 
the following: 

(d) INTEGRATED HEALING CARE PRACTICES.— 
(1) The Secretary of Defense and the Sec-
retary of Veterans Affairs may, acting 

through the Department of Veterans Affairs– 
Department of Defense Joint Executive Com-
mittee, conduct a program to develop and 
evaluate integrated healing care practices 
for members of the Armed Forces and vet-
erans. 

(2) Amounts authorized to be appropriated 
by section 301(21) for the Defense Health Pro-
gram may be available for the program 
under paragraph (1). 

SA 830. Mr. WARNER (for Mrs. 
HUTCHISON) proposed an amendment to 
the bill S. 1050, to authorize appropria-
tions for fiscal year 2004 for military 
activities of the Department of De-
fense, for military construction, and 
for defense activities of the Depart-
ment of Energy, to prescribe personnel 
strengths for such fiscal year for the 
Armed Forces, and for other purposes; 
as follows: 

On page 71, strike lines 12 through 21, and 
insert the following: 

(d) AVAILABILITY OF FUNDS FOR LOCAL EDU-
CATIONAL AGENCIES AFFECTED BY THE BROOKS 
AIR FORCE BASE DEMONSTRATION PROJECT.— 
(1) Up to $500k of the funds made available 
under subsection (a) may (notwithstanding 
the limitation in such subsection) also be 
used for making basic support payments for 
fiscal year 2004 to a local educational agency 
that received a basic support payment for 
fiscal year 2003, but whose payment for fiscal 
year 2004 would be reduced because of the 
conversion of Federal property to non-Fed-
eral ownership under the Department of De-
fense infrastructure demonstration project 
at Brooks Air Force Base, Texas, and the 
amounts of such basic support payments for 
fiscal year 2004 shall be computed as if the 
converted property were Federal property for 
purposes of receiving the basic support pay-
ments for the period in which the demonstra-
tion project is ongoing, as documented by 
the local educational agency to the satisfac-
tion of the Secretary. 

(2) If funds are used as authorized under 
paragraph (1), the Secretary shall reduce the 
amount of any basic support payment for fis-
cal year 2004 for a local educational agency 
described in paragraph (1) by the amount of 
any revenue that the agency received during 
fiscal year 2002 from the Brooks Develop-
ment Authority as a result of the demonstra-
tion project described in paragraph (1). 

(e) DEFINITIONS.—In this section: 
(1) The term ‘‘educational agencies assist-

ance’’ means assistance authorized under 
section 386(b) of the National Defense Au-
thorization Act for Fiscal Year 1993 (Public 
Law 102–484; 20 U.S.C. 7703 note). 

(2) The term ‘‘local educational agency’’ 
has the meaning given that term in section 
8013(9) of the Elementary and Secondary 
Education Act of 1965 (20 U.S.C. 7713(9)). 

(3) The term ‘‘basic support payment’’ 
means a payment authorized under section 
8003(b(1)) of the Elementary and Secondary 
Education Act of 1965 (20 U.S.C. 7703(b)(1)). 

SA 831. Mr. WARNER (for Mr. 
DOMENICI (for himself, Mr. MCCAIN, Mr. 
NELSON of Florida, and Mr. CORNYN)) 
proposed an amendment to the bill S. 
1050, to authorize appropriations for 
fiscal year 2004 for military activities 
of the Department of Defense, for mili-
tary construction, and for defense ac-
tivities of the Department of Energy, 
to prescribe personnel strengths for 
such fiscal year for the Armed Forces, 
and for other purposes; as follows: 

At the end of subtitle D of title X, add the 
following: 

SEC. 1039. SENSE OF SENATE ON RECONSIDER-
ATION OF DECISION TO TERMINATE 
BORDER SEAPORT INSPECTION DU-
TIES OF NATIONAL GUARD UNDER 
NATIONAL GUARD DRUG INTERDIC-
TION AND COUNTER-DRUG MISSION. 

(a) FINDINGS.—The Senate makes the fol-
lowing findings: 

(1) The counter-drug inspection mission of 
the National Guard is highly important to 
preventing the infiltration of illegal nar-
cotics across United States borders. 

(2) The expertise of members of the Na-
tional Guard in vehicle inspections at United 
States borders have made invaluable con-
tributions to the identification and seizure 
of illegal narcotics being smuggled across 
United States borders. 

(3) The support provided by the National 
Guard to the Customs Service and the Bor-
der Patrol has greatly enhanced the capa-
bility of the Customs Service and the Border 
Patrol to perform counter-terrorism surveil-
lance and other border protection duties. 

(b) SENSE OF SENATE.—It is the sense of the 
Senate that the Secretary of Defense should 
reconsider the decision of the Department of 
Defense to terminate the border inspection 
and seaport inspection duties of the National 
Guard as part of the drug interdiction and 
counter-drug mission of the National Guard. 

f 

TEXT OF AMENDMENTS—June 3, 
2003 

SA 843. Mrs. FEINSTEIN proposed an 
amendment to amendment SA 539 pro-
posed by Mr. FRIST (for himself, Mr. 
DASCHLE, Mr. INHOFE, Mr. DORGAN, Mr. 
LUGAR, Mr. JOHNSON, Mr. GRASSLEY, 
Mr. HARKIN, Mr. HAGEL, Mr. DURBIN, 
Mr. VOINOVICH, Mr. NELSON of Ne-
braska, Mr. TALENT, Mr. DAYTON, Mr. 
COLEMAN, Mr. EDWARDS, Mr. CRAPO, 
Mr. CONRAD, Mr. DEWINE, and Mr. BAU-
CUS) to the bill S. 14, to enhance the 
energy security of the United States, 
and for other purposes; as follows: 

On page 12, strike lines 19 through 24 and 
insert the following: 

‘‘(i) based on a determination by the Ad-
ministrator, after public notice and oppor-
tunity for comment, that implementation of 
the renewable fuel requirement— 

‘‘(I) is not needed for the State or region to 
comply with this Act because the State or 
region can comply in ways other than adding 
renewable fuel; or 

‘‘(II) would harm the economy or environ-
ment of a State, a region, or the United 
States; or’’. 

SA 844. Mrs. FEINSTEIN (for herself, 
Mr. NICKLES, Mr. MCCAIN, Mr. KYL, Mr. 
GREGG, Mr. WYDEN, Mr. LEAHY, Mr. 
SCHUMER, Mr. SUNUNU, and Mr. REED) 
proposed an amendment to amendment 
SA 539 proposed by Mr. FRIST (for him-
self, Mr. DASCHLE, Mr. INHOFE, Mr. 
DORGAN, Mr. LUGAR, Mr. JOHNSON, Mr. 
GRASSLEY, Mr. HARKIN, Mr. HAGEL, Mr. 
DURBIN, Mr. VOINOVICH, Mr. NELSON of 
Nebraska, Mr. TALENT, Mr. DAYTON, 
Mr. COLEMAN, Mr. EDWARDS, Mr. 
CRAPO, Mr. CONRAD, Mr. DEWINE, and 
Mr. BAUCUS) to the bill S. 14, to en-
hance the energy security of the 
United States, and for other purposes; 
as follows: 

On page 6, between lines 17 and 18, insert 
the following: 

‘‘(C) ELECTION BY STATES.—The renewable 
fuel program shall apply to a State only if 
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the Governor of the State notifies the Ad-
ministrator that the State elects to partici-
pate in the renewable fuel program. 

SA 845. Mr. BINGAMAN (for Mrs. 
LINCOLN) proposed an amendment to 
amendment SA 539 proposed by Mr. 
FRIST (for himself, Mr. DASCHLE, Mr. 
INHOFE, Mr. DORGAN, Mr. LUGAR, Mr. 
JOHNSON, Mr. GRASSLEY, Mr. HARKIN, 
Mr. HAGEL, Mr. DURBIN, Mr. VOINOVICH, 
Mr. NELSON of Nebraska, Mr. TALENT, 
Mr. DAYTON, Mr. COLEMAN, Mr. 
EDWARDS, Mr. CRAPO, Mr. CONRAD, Mr. 
DEWINE, and Mr. BAUCUS) to the bill S. 
14, to enhance the energy security of 
the United States, and for other pur-
poses; as follows: 

At the end of the amendment, insert the 
following: 
SEC. ll. ACCELERATION OF INCREASE IN 

REFUNDABILITY OF THE CHILD TAX 
CREDIT. 

(a) ACCELERATION OF REFUNDABILITY.— 
(1) IN GENERAL.—Section 24(d)(1)(B)(i) of 

the Internal Revenue Code of 1986 (relating 
to portion of credit refundable) is amended 
by striking ‘‘(10 percent in the case of tax-
able years beginning before January 1, 
2005)’’. 

(2) EFFECTIVE DATE.—The amendment 
made by this subsection shall apply to tax-
able years beginning after December 31, 2002. 

(b) ADVANCE PAYMENT.— 
(1) IN GENERAL.—Subsection (b) of section 

6429 of the Internal Revenue Code of 1986 (re-
lating to advance payment of portion of in-
creased child credit for 2003) is amended by 
striking ‘‘and’’ at the end of paragraph (2), 
by striking the period at the end of para-
graph (3) and inserting ‘‘, and’’, and by add-
ing at the end the following new paragraph: 

‘‘(4) section 24(d)(1)(B)(i) applied without 
regard to the parenthetical therein.’’. 

(2) EFFECTIVE DATE.—The amendments 
made by this subsection shall take effect as 
if included in the amendments made by sec-
tion 101(b) of the Jobs and Growth Tax Relief 
Reconciliation Act of 2003. 
SEC. ll. LIMITATION ON TRANSFER OR IMPOR-

TATION OF BUILT-IN LOSSES. 
(a) IN GENERAL.—Section 362 of the Inter-

nal Revenue Code of 1986 (relating to basis to 
corporations) is amended by adding at the 
end the following new subsection: 

‘‘(e) LIMITATIONS ON BUILT-IN LOSSES.— 
‘‘(1) LIMITATION ON IMPORTATION OF BUILT-IN 

LOSSES.— 
‘‘(A) IN GENERAL.—If in any transaction de-

scribed in subsection (a) or (b) there would 
(but for this subsection) be an importation of 
a net built-in loss, the basis of each property 
described in subparagraph (B) which is ac-
quired in such transaction shall (notwith-
standing subsections (a) and (b)) be its fair 
market value immediately after such trans-
action. 

‘‘(B) PROPERTY DESCRIBED.—For purposes 
of subparagraph (A), property is described in 
this subparagraph if— 

‘‘(i) gain or loss with respect to such prop-
erty is not subject to tax under this subtitle 
in the hands of the transferor immediately 
before the transfer, and 

‘‘(ii) gain or loss with respect to such prop-
erty is subject to such tax in the hands of 
the transferee immediately after such trans-
fer. 

In any case in which the transferor is a part-
nership, the preceding sentence shall be ap-
plied by treating each partner in such part-
nership as holding such partner’s propor-
tionate share of the property of such part-
nership. 

‘‘(C) IMPORTATION OF NET BUILT-IN LOSS.— 
For purposes of subparagraph (A), there is an 

importation of a net built-in loss in a trans-
action if the transferee’s aggregate adjusted 
bases of property described in subparagraph 
(B) which is transferred in such transaction 
would (but for this paragraph) exceed the 
fair market value of such property imme-
diately after such transaction.’’. 

‘‘(2) LIMITATION ON TRANSFER OF BUILT-IN 
LOSSES IN SECTION 351 TRANSACTIONS.— 

‘‘(A) IN GENERAL.—If— 
‘‘(i) property is transferred by a transferor 

in any transaction which is described in sub-
section (a) and which is not described in 
paragraph (1) of this subsection, and 

‘‘(ii) the transferee’s aggregate adjusted 
bases of such property so transferred would 
(but for this paragraph) exceed the fair mar-
ket value of such property immediately after 
such transaction, 
then, notwithstanding subsection (a), the 
transferee’s aggregate adjusted bases of the 
property so transferred shall not exceed the 
fair market value of such property imme-
diately after such transaction. 

‘‘(B) ALLOCATION OF BASIS REDUCTION.—The 
aggregate reduction in basis by reason of 
subparagraph (A) shall be allocated among 
the property so transferred in proportion to 
their respective built-in losses immediately 
before the transaction. 

‘‘(C) EXCEPTION FOR TRANSFERS WITHIN AF-
FILIATED GROUP.—Subparagraph (A) shall not 
apply to any transaction if the transferor 
owns stock in the transferee meeting the re-
quirements of section 1504(a)(2). In the case 
of property to which subparagraph (A) does 
not apply by reason of the preceding sen-
tence, the transferor’s basis in the stock re-
ceived for such property shall not exceed its 
fair market value immediately after the 
transfer.’’. 

(b) COMPARABLE TREATMENT WHERE LIQ-
UIDATION.—Paragraph (1) of section 334(b) of 
the Internal Revenue Code of 1986 (relating 
to liquidation of subsidiary) is amended to 
read as follows: 

‘‘(1) IN GENERAL.—If property is received by 
a corporate distributee in a distribution in a 
complete liquidation to which section 332 ap-
plies (or in a transfer described in section 
337(b)(1)), the basis of such property in the 
hands of such distributee shall be the same 
as it would be in the hands of the transferor; 
except that the basis of such property in the 
hands of such distributee shall be the fair 
market value of the property at the time of 
the distribution— 

‘‘(A) in any case in which gain or loss is 
recognized by the liquidating corporation 
with respect to such property, or 

‘‘(B) in any case in which the liquidating 
corporation is a foreign corporation, the cor-
porate distributee is a domestic corporation, 
and the corporate distributee’s aggregate ad-
justed bases of property described in section 
362(e)(1)(B) which is distributed in such liq-
uidation would (but for this subparagraph) 
exceed the fair market value of such prop-
erty immediately after such liquidation.’’. 

(c) EFFECTIVE DATE.—The amendments 
made by this section shall apply to trans-
actions after February 13, 2003. 
SEC. ll. NO REDUCTION OF BASIS UNDER SEC-

TION 734 IN STOCK HELD BY PART-
NERSHIP IN CORPORATE PARTNER. 

(a) IN GENERAL.—Section 755 of the Inter-
nal Revenue Code of 1986 is amended by add-
ing at the end the following new subsection: 

‘‘(c) NO ALLOCATION OF BASIS DECREASE TO 
STOCK OF CORPORATE PARTNER.—In making 
an allocation under subsection (a) of any de-
crease in the adjusted basis of partnership 
property under section 734(b)— 

‘‘(1) no allocation may be made to stock in 
a corporation (or any person which is related 
(within the meaning of section 267(b) or 
707(b)(1)) to such corporation) which is a 
partner in the partnership, and 

‘‘(2) any amount not allocable to stock by 
reason of paragraph (1) shall be allocated 
under subsection (a) to other partnership 
property. 
Gain shall be recognized to the partnership 
to the extent that the amount required to be 
allocated under paragraph (2) to other part-
nership property exceeds the aggregate ad-
justed basis of such other property imme-
diately before the allocation required by 
paragraph (2).’’. 

(b) EFFECTIVE DATE.—The amendment 
made by this section shall apply to distribu-
tions after February 13, 2003. 
SEC. ll. REPEAL OF SPECIAL RULES FOR 

FASITS. 
(a) IN GENERAL.—Part V of subchapter M of 

chapter 1 of the Internal Revenue Code of 
1986 (relating to financial asset 
securitization investment trusts) is hereby 
repealed. 

(b) CONFORMING AMENDMENTS.— 
(1) Paragraph (6) of section 56(g) of the In-

ternal Revenue Code of 1986 is amended by 
striking ‘‘REMIC, or FASIT’’ and inserting 
‘‘or REMIC’’. 

(2) Clause (ii) of section 382(l)(4)(B) of such 
Code is amended by striking ‘‘a REMIC to 
which part IV of subchapter M applies, or a 
FASIT to which part V of subchapter M ap-
plies,’’ and inserting ‘‘or a REMIC to which 
part IV of subchapter M applies,’’. 

(3) Paragraph (1) of section 582(c) of such 
Code is amended by striking ‘‘, and any reg-
ular interest in a FASIT,’’. 

(4) Subparagraph (E) of section 856(c)(5) of 
such Code is amended by striking the last 
sentence. 

(5) Paragraph (5) of section 860G(a) of such 
Code is amended by adding ‘‘and’’ at the end 
of subparagraph (B), by striking ‘‘, and’’ at 
the end of subparagraph (C) and inserting a 
period, and by striking subparagraph (D). 

(6) Subparagraph (C) of section 1202(e)(4) of 
such Code is amended by striking ‘‘REMIC, 
or FASIT’’ and inserting ‘‘or REMIC’’. 

(7) Subparagraph (C) of section 7701(a)(19) 
of such Code is amended by adding ‘‘and’’ at 
the end of clause (ix), by striking ‘‘, and’’ at 
the end of clause (x) and inserting a period, 
and by striking clause (xi). 

(8) The table of parts for subchapter M of 
chapter 1 of such Code is amended by strik-
ing the item relating to part V. 

(c) EFFECTIVE DATE.— 
(1) IN GENERAL.—Except as provided in 

paragraph (2), the amendments made by this 
section shall take effect on February 14, 2003. 

(2) EXCEPTION FOR EXISTING FASITS.—The 
amendments made by this section shall not 
apply to any FASIT in existence on the date 
of the enactment of this Act to the extent 
that regular interests issued by the FASIT 
before such date continue to remain out-
standing in accordance with the original 
terms of issuance of such interests. 
SEC. ll. EXPANDED DISALLOWANCE OF DEDUC-

TION FOR INTEREST ON CONVERT-
IBLE DEBT. 

(a) IN GENERAL.—Paragraph (2) of section 
163(l) of the Internal Revenue Code of 1986 is 
amended by striking ‘‘or a related party’’ 
and inserting ‘‘or equity held by the issuer 
(or any related party) in any other person’’. 

(b) EXCEPTION FOR CERTAIN INSTRUMENTS 
ISSUED BY DEALERS IN SECURITIES.—Section 
163(l) of the Internal Revenue Code of 1986 is 
amended by redesignating paragraphs (4) and 
(5) as paragraphs (5) and (6) and by inserting 
after paragraph (3) the following new para-
graph: 

‘‘(4) EXCEPTION FOR CERTAIN INSTRUMENTS 
ISSUED BY DEALERS IN SECURITIES.—For pur-
poses of this subsection, the term ‘disquali-
fied debt instrument’ does not include in-
debtedness issued by a dealer in securities 
(or a related party) which is payable in, or 
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CONGRESSIONAL RECORD — SENATE S7261 June 3, 2003 
by reference to, equity (other than equity of 
the issuer or a related party) held by such 
dealer in its capacity as a dealer in securi-
ties. For purposes of this paragraph, the 
term ‘dealer in securities’ has the meaning 
given such term by section 475.’’. 

(c) CONFORMING AMENDMENT.—Paragraph 
(3) of section 163(l) of the Internal Revenue 
Code of 1986 is amended by striking ‘‘or a re-
lated party’’ in the material preceding sub-
paragraph (A) and inserting ‘‘or any other 
person’’. 

(d) EFFECTIVE DATE.—The amendments 
made by this section shall apply to debt in-
struments issued after February 13, 2003. 
SEC. ll. EXPANDED AUTHORITY TO DISALLOW 

TAX BENEFITS UNDER SECTION 269. 
(a) IN GENERAL.—Subsection (a) of section 

269 of the Internal Revenue Code of 1986 (re-
lating to acquisitions made to evade or avoid 
income tax) is amended to read as follows: 

‘‘(a) IN GENERAL.—If— 
‘‘(1)(A) any person acquires stock in a cor-

poration, or 
‘‘(B) any corporation acquires, directly or 

indirectly, property of another corporation 
and the basis of such property, in the hands 
of the acquiring corporation, is determined 
by reference to the basis in the hands of the 
transferor corporation, and 

‘‘(2) the principal purpose for which such 
acquisition was made is evasion or avoidance 
of Federal income tax by securing the ben-
efit of a deduction, credit, or other allow-
ance, 
then the Secretary may disallow such deduc-
tion, credit, or other allowance.’’. 

(b) EFFECTIVE DATE.—The amendment 
made by this section shall apply to stock and 
property acquired after February 13, 2003. 
SEC. ll. MODIFICATIONS OF CERTAIN RULES 

RELATING TO CONTROLLED FOR-
EIGN CORPORATIONS. 

(a) LIMITATION ON EXCEPTION FROM PFIC 
RULES FOR UNITED STATES SHAREHOLDERS OF 
CONTROLLED FOREIGN CORPORATIONS.—Para-
graph (2) of section 1297(e) of the Internal 
Revenue Code of 1986 (relating to passive in-
vestment company) is amended by adding at 
the end the following flush sentence: 

‘‘Such term shall not include any period if 
there is only a remote likelihood of an inclu-
sion in gross income under section 
951(a)(1)(A)(i) of subpart F income of such 
corporation for such period.’’. 

(b) EFFECTIVE DATE.—The amendment 
made by this section shall apply to taxable 
years on controlled foreign corporation be-
ginning after February 13, 2003, and to tax-
able years of United States shareholder in 
which or with which such taxable years of 
controlled foreign corporations end. 
SEC. ll. CONTROLLED ENTITIES INELIGIBLE 

FOR REIT STATUS. 
(a) IN GENERAL.—Subsection (a) of section 

856 of the Internal Revenue Code of 1986 (re-
lating to definition of real estate investment 
trust) is amended by striking ‘‘and’’ at the 
end of paragraph (6), by redesignating para-
graph (7) as paragraph (8), and by inserting 
after paragraph (6) the following new para-
graph: 

‘‘(7) which is not a controlled entity (as de-
fined in subsection (l)); and’’. 

(b) CONTROLLED ENTITY.—Section 856 of the 
Internal Revenue Code of 1986 is amended by 
adding at the end the following new sub-
section: 

‘‘(l) CONTROLLED ENTITY.— 
‘‘(1) IN GENERAL.—For purposes of sub-

section (a)(7), an entity is a controlled entity 
if, at any time during the taxable year, one 
person (other than a qualified entity)— 

‘‘(A) in the case of a corporation, owns 
stock— 

‘‘(i) possessing at least 50 percent of the 
total voting power of the stock of such cor-
poration, or 

‘‘(ii) having a value equal to at least 50 per-
cent of the total value of the stock of such 
corporation, or 

‘‘(B) in the case of a trust, owns beneficial 
interests in the trust which would meet the 
requirements of subparagraph (A) if such in-
terests were stock. 

‘‘(2) QUALIFIED ENTITY.—For purposes of 
paragraph (1), the term ‘qualified entity’ 
means— 

‘‘(A) any real estate investment trust, and 
‘‘(B) any partnership in which one real es-

tate investment trust owns at least 50 per-
cent of the capital and profits interests in 
the partnership. 

‘‘(3) ATTRIBUTION RULES.—For purposes of 
this paragraphs (1) and (2)— 

‘‘(A) IN GENERAL.—Rules similar to the 
rules of subsections (d)(5) and (h)(3) shall 
apply; except that section 318(a)(3)(C) shall 
not be applied under such rules to treat 
stock owned by a qualified entity as being 
owned by a person which is not a qualified 
entity. 

‘‘(B) STAPLED ENTITIES.—A group of enti-
ties which are stapled entities (as defined in 
section 269B(c)(2)) shall be treated as one 
person. 

‘‘(4) EXCEPTION FOR CERTAIN NEW REITS.— 
‘‘(A) IN GENERAL.—The term ‘controlled en-

tity’ shall not include an incubator REIT. 
‘‘(B) INCUBATOR REIT.—A corporation shall 

be treated as an incubator REIT for any tax-
able year during the eligibility period if it 
meets all the following requirements for 
such year: 

‘‘(i) The corporation elects to be treated as 
an incubator REIT. 

‘‘(ii) The corporation has only voting com-
mon stock outstanding. 

‘‘(iii) Not more than 50 percent of the cor-
poration’s real estate assets consist of mort-
gages. 

‘‘(iv) From not later than the beginning of 
the last half of the second taxable year, at 
least 10 percent of the corporation’s capital 
is provided by lenders or equity investors 
who are unrelated to the corporation’s larg-
est shareholder. 

‘‘(v) The corporation annually increases 
the value of its real estate assets by at least 
10 percent. 

‘‘(vi) The directors of the corporation 
adopt a resolution setting forth an intent to 
engage in a going public transaction. 
No election may be made with respect to any 
REIT if an election under this subsection 
was in effect for any predecessor of such 
REIT. 

‘‘(C) ELIGIBILITY PERIOD.— 
‘‘(i) IN GENERAL.—The eligibility period 

(for which an incubator REIT election can be 
made) begins with the REIT’s second taxable 
year and ends at the close of the REIT’s 
third taxable year, except that the REIT 
may, subject to clauses (ii), (iii), and (iv), 
elect to extend such period for an additional 
2 taxable years. 

‘‘(ii) GOING PUBLIC TRANSACTION.—A REIT 
may not elect to extend the eligibility period 
under clause (i) unless it enters into an 
agreement with the Secretary that if it does 
not engage in a going public transaction by 
the end of the extended eligibility period, it 
shall pay Federal income taxes for the 2 
years of the extended eligibility period as if 
it had not made an incubator REIT election 
and had ceased to qualify as a REIT for those 
2 taxable years. 

‘‘(iii) RETURNS, INTEREST, AND NOTICE.— 
‘‘(I) RETURNS.—In the event the corpora-

tion ceases to be treated as a REIT by oper-
ation of clause (ii), the corporation shall file 
any appropriate amended returns reflecting 
the change in status within 3 months of the 
close of the extended eligibility period. 

‘‘(II) INTEREST.—Interest shall be payable 
on any tax imposed by reason of clause (ii) 

for any taxable year but, unless there was a 
finding under subparagraph (D), no substan-
tial underpayment penalties shall be im-
posed. 

‘‘(III) NOTICE.—The corporation shall, at 
the same time it files its returns under sub-
clause (I), notify its shareholders and any 
other persons whose tax position is, or may 
reasonably be expected to be, affected by the 
change in status so they also may file any 
appropriate amended returns to conform 
their tax treatment consistent with the cor-
poration’s loss of REIT status. 

‘‘(IV) REGULATIONS.—The Secretary shall 
provide appropriate regulations setting forth 
transferee liability and other provisions to 
ensure collection of tax and the proper ad-
ministration of this provision. 

‘‘(iv) Clauses (ii) and (iii) shall not apply if 
the corporation allows its incubator REIT 
status to lapse at the end of the initial 2- 
year eligibility period without engaging in a 
going public transaction if the corporation is 
not a controlled entity as of the beginning of 
its fourth taxable year. In such a case, the 
corporation’s directors may still be liable for 
the penalties described in subparagraph (D) 
during the eligibility period. 

‘‘(D) SPECIAL PENALTIES.—If the Secretary 
determines that an incubator REIT election 
was filed for a principal purpose other than 
as part of a reasonable plan to undertake a 
going public transaction, an excise tax of 
$20,000 shall be imposed on each of the cor-
poration’s directors for each taxable year for 
which an election was in effect. 

‘‘(E) GOING PUBLIC TRANSACTION.—For pur-
poses of this paragraph, a going public trans-
action means— 

‘‘(i) a public offering of shares of the stock 
of the incubator REIT; 

‘‘(ii) a transaction, or series of trans-
actions, that results in the stock of the incu-
bator REIT being regularly traded on an es-
tablished securities market and that results 
in at least 50 percent of such stock being 
held by shareholders who are unrelated to 
persons who held such stock before it began 
to be so regularly traded; or 

‘‘(iii) any transaction resulting in owner-
ship of the REIT by 200 or more persons (ex-
cluding the largest single shareholder) who 
in the aggregate own at least 50 percent of 
the stock of the REIT. 

For the purposes of this subparagraph, the 
rules of paragraph (3) shall apply in deter-
mining the ownership of stock. 

‘‘(F) DEFINITIONS.—The term ‘established 
securities market’ shall have the meaning 
set forth in the regulations under section 
897.’’. 

(c) CONFORMING AMENDMENT.—Paragraph 
(2) of section 856(h) of the Internal Revenue 
Code of 1986 is amended by striking ‘‘and (6)’’ 
each place it appears and inserting ‘‘, (6), and 
(7)’’. 

(d) EFFECTIVE DATE.— 
(1) IN GENERAL.—The amendments made by 

this section shall apply to taxable years end-
ing after May 8, 2003. 

(2) EXCEPTION FOR EXISTING CONTROLLED EN-
TITIES.—The amendments made by this sec-
tion shall not apply to any entity which is a 
controlled entity (as defined in section 856(l) 
of the Internal Revenue Code of 1986, as 
added by this section) as of May 8, 2003, 
which is a real estate investment trust for 
the taxable year which includes such date, 
and which has significant business assets or 
activities as of such date. For purposes of 
the preceding sentence, an entity shall be 
treated as such a controlled entity on May 8, 
2003, if it becomes such an entity after such 
date in a transaction— 

(A) made pursuant to a written agreement 
which was binding on such date and at all 
times thereafter, or 
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CONGRESSIONAL RECORD — SENATES7262 June 3, 2003 
(B) described on or before such date in a 

filing with the Securities and Exchange 
Commission required solely by reason of the 
transaction. 
SEC. ll. EXTENSION OF INTERNAL REVENUE 

SERVICE USER FEES. 
(a) IN GENERAL.—Chapter 77 of the Internal 

Revenue Code of 1986 (relating to miscella-
neous provisions) is amended by adding at 
the end the following new section: 
‘‘SEC. 7528. INTERNAL REVENUE SERVICE USER 

FEES. 
‘‘(a) GENERAL RULE.—The Secretary shall 

establish a program requiring the payment 
of user fees for— 

‘‘(1) requests to the Internal Revenue Serv-
ice for ruling letters, opinion letters, and de-
termination letters, and 

‘‘(2) other similar requests. 
‘‘(b) PROGRAM CRITERIA.— 
‘‘(1) IN GENERAL.—The fees charged under 

the program required by subsection (a)— 
‘‘(A) shall vary according to categories (or 

subcategories) established by the Secretary, 
‘‘(B) shall be determined after taking into 

account the average time for (and difficulty 
of) complying with requests in each category 
(and subcategory), and 

‘‘(C) shall be payable in advance. 
‘‘(2) EXEMPTIONS, ETC.— 
‘‘(A) IN GENERAL.—The Secretary shall pro-

vide for such exemptions (and reduced fees) 
under such program as the Secretary deter-
mines to be appropriate. 

‘‘(B) EXEMPTION FOR CERTAIN REQUESTS RE-
GARDING PENSION PLANS.—The Secretary 
shall not require payment of user fees under 
such program for requests for determination 
letters with respect to the qualified status of 
a pension benefit plan maintained solely by 
1 or more eligible employers or any trust 
which is part of the plan. The preceding sen-
tence shall not apply to any request— 

‘‘(i) made after the later of— 
‘‘(I) the fifth plan year the pension benefit 

plan is in existence, or 
‘‘(II) the end of any remedial amendment 

period with respect to the plan beginning 
within the first 5 plan years, or 

‘‘(ii) made by the sponsor of any prototype 
or similar plan which the sponsor intends to 
market to participating employers. 

‘‘(C) DEFINITIONS AND SPECIAL RULES.—For 
purposes of subparagraph (B)— 

‘‘(i) PENSION BENEFIT PLAN.—The term 
‘pension benefit plan’ means a pension, prof-
it-sharing, stock bonus, annuity, or em-
ployee stock ownership plan. 

‘‘(ii) ELIGIBLE EMPLOYER.—The term ‘eligi-
ble employer’ means an eligible employer (as 
defined in section 408(p)(2)(C)(i)(I)) which has 
at least 1 employee who is not a highly com-
pensated employee (as defined in section 
414(q)) and is participating in the plan. The 
determination of whether an employer is an 
eligible employer under subparagraph (B) 
shall be made as of the date of the request 
described in such subparagraph. 

‘‘(iii) DETERMINATION OF AVERAGE FEES 
CHARGED.—For purposes of any determina-
tion of average fees charged, any request to 
which subparagraph (B) applies shall not be 
taken into account. 

‘‘(3) AVERAGE FEE REQUIREMENT.—The aver-
age fee charged under the program required 
by subsection (a) shall not be less than the 
amount determined under the following 
table: 

Average 
‘‘Category Fee 

Employee plan ruling and opinion .. $250
Exempt organization ruling ........... $350
Employee plan determination ........ $300
Exempt organization determina-

tion.
$275

Chief counsel ruling ........................ $200. 
‘‘(c) TERMINATION.—No fee shall be imposed 

under this section with respect to requests 
made after September 30, 2013.’’. 

(b) CONFORMING AMENDMENTS.— 
(1) The table of sections for chapter 77 of 

the Internal Revenue Code of 1986 is amended 
by adding at the end the following new item: 

‘‘Sec. 7528. Internal Revenue Service user 
fees.’’. 

(2) Section 10511 of the Revenue Act of 1987 
is repealed. 

(3) Section 620 of the Economic Growth and 
Tax Relief Reconciliation Act of 2001 is re-
pealed. 

(c) LIMITATIONS.—Notwithstanding any 
other provision of law, any fees collected 
pursuant to section 7528 of the Internal Rev-
enue Code of 1986, as added by subsection (a), 
shall not be expended by the Internal Rev-
enue Service unless provided by an appro-
priations Act. 

(d) EFFECTIVE DATE.—The amendments 
made by this section shall apply to requests 
made after the date of the enactment of this 
Act. 

SA 846. Mr. FITZGERALD (for Mr. 
GREGG) proposed an amendment to the 
bill S. 313, to amend the Federal Food, 
Drug, and Cosmetic Act to establish a 
program of fees relating to animal 
drugs; as follows: 

Strike all after the enacting clause and in-
sert the following: 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Animal 
Drug User Fee Act of 2003’’. 
SEC. 2. FINDINGS. 

Congress finds as follows: 
(1) Prompt approval of safe and effective 

new animal drugs is critical to the improve-
ment of animal health and the public health. 

(2) Animal health and the public health 
will be served by making additional funds 
available for the purpose of augmenting the 
resources of the Food and Drug Administra-
tion that are devoted to the process for re-
view of new animal drug applications. 

(3) The fees authorized by this title will be 
dedicated toward expediting the animal drug 
development process and the review of new 
and supplemental animal drug applications 
and investigational animal drug submissions 
as set forth in the goals identified, for pur-
poses of part 3 of subchapter C of chapter VII 
of the Federal Food, Drug, and Cosmetic Act, 
in the letters from the Secretary of Health 
and Human Services to the Chairman of the 
Committee on Energy and Commerce of the 
House of Representatives and the Chairman 
of the Committee on Health, Education, 
Labor, and Pensions of the Senate as set 
forth in the Congressional Record. 
SEC. 3. FEES RELATING TO ANIMAL DRUGS. 

Subchapter C of chapter VII of the Federal 
Food, Drug and Cosmetic Act (21 U.S.C. 379f 
et seq.) is amended by adding at the end the 
following part: 

‘‘PART 4—FEES RELATING TO ANIMAL 
DRUGS 

‘‘SEC. 739. AUTHORITY TO ASSESS AND USE ANI-
MAL DRUG FEES. 

‘‘(a) DEFINITIONS.—For purposes of this 
subchapter: 

‘‘(1) The term ‘animal drug application’ 
means an application for approval of any 
new animal drug submitted under section 
512(b)(1). Such term does not include either a 
new animal drug application submitted 
under section 512(b)(2) or a supplemental ani-
mal drug application. 

‘‘(2) The term ‘supplemental animal drug 
application’ means— 

‘‘(A) a request to the Secretary to approve 
a change in an animal drug application 
which has been approved; or 

‘‘(B) a request to the Secretary to approve 
a change to an application approved under 

section 512(c)(2) for which data with respect 
to safety or effectiveness are required. 

‘‘(3) The term ‘animal drug product’ means 
each specific strength or potency of a par-
ticular active ingredient or ingredients in 
final dosage form marketed by a particular 
manufacturer or distributor, which is 
uniquely identified by the labeler code and 
product code portions of the national drug 
code, and for which an animal drug applica-
tion or a supplemental animal drug applica-
tion has been approved. 

‘‘(4) The term ‘animal drug establishment’ 
means a foreign or domestic place of busi-
ness which is at one general physical loca-
tion consisting of one or more buildings all 
of which are within 5 miles of each other, at 
which one or more animal drug products are 
manufactured in final dosage form. 

‘‘(5) The term ‘investigational animal drug 
submission’ means— 

‘‘(A) the filing of a claim for an investiga-
tional exemption under section 512(j) for a 
new animal drug intended to be the subject 
of an animal drug application or a supple-
mental animal drug application, or 

‘‘(B) the submission of information for the 
purpose of enabling the Secretary to evalu-
ate the safety or effectiveness of an animal 
drug application or supplemental animal 
drug application in the event of their filing. 

‘‘(6) The term ‘animal drug sponsor’ means 
either an applicant named in an animal drug 
application, except for an approved applica-
tion for which all subject products have been 
removed from listing under section 510, or a 
person who has submitted an investigational 
animal drug submission that has not been 
terminated or otherwise rendered inactive by 
the Secretary. 

‘‘(7) The term ‘final dosage form’ means, 
with respect to an animal drug product, a 
finished dosage form which is approved for 
administration to an animal without sub-
stantial further manufacturing. Such term 
includes animal drug products intended for 
mixing in animal feeds. 

‘‘(8) The term ‘process for the review of 
animal drug applications’ means the fol-
lowing activities of the Secretary with re-
spect to the review of animal drug applica-
tions, supplemental animal drug applica-
tions, and investigational animal drug sub-
missions: 

‘‘(A) The activities necessary for the re-
view of animal drug applications, supple-
mental animal drug applications, and inves-
tigational animal drug submissions. 

‘‘(B) The issuance of action letters which 
approve animal drug applications or supple-
mental animal drug applications or which 
set forth in detail the specific deficiencies in 
animal drug applications, supplemental ani-
mal drug applications, or investigational 
animal drug submissions and, where appro-
priate, the actions necessary to place such 
applications, supplements or submissions in 
condition for approval. 

‘‘(C) The inspection of animal drug estab-
lishments and other facilities undertaken as 
part of the Secretary’s review of pending ani-
mal drug applications, supplemental animal 
drug applications, and investigational ani-
mal drug submissions. 

‘‘(D) Monitoring of research conducted in 
connection with the review of animal drug 
applications, supplemental animal drug ap-
plications, and investigational animal drug 
submissions. 

‘‘(E) The development of regulations and 
policy related to the review of animal drug 
applications, supplemental animal drug ap-
plications, and investigational animal drug 
submissions. 

‘‘(F) Development of standards for prod-
ucts subject to review. 

‘‘(G) Meetings between the agency and the 
animal drug sponsor. 
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CONGRESSIONAL RECORD — SENATE S7263 June 3, 2003 
‘‘(H) Review of advertising and labeling 

prior to approval of an animal drug applica-
tion or supplemental animal drug applica-
tion, but not such activities after an animal 
drug has been approved. 

‘‘(9) The term ‘costs of resources allocated 
for the process for the review of animal drug 
applications’ means the expenses incurred in 
connection with the process for the review of 
animal drug applications for— 

‘‘(A) officers and employees of the Food 
and Drug Administration, contractors of the 
Food and Drug Administration, advisory 
committees consulted with respect to the re-
view of specific animal drug applications, 
supplemental animal drug applications, or 
investigational animal drug submissions, 
and costs related to such officers, employees, 
committees, and contractors, including costs 
for travel, education, and recruitment and 
other personnel activities, 

‘‘(B) management of information, and the 
acquisition, maintenance, and repair of com-
puter resources, 

‘‘(C) leasing, maintenance, renovation, and 
repair of facilities and acquisition, mainte-
nance, and repair of fixtures, furniture, sci-
entific equipment, and other necessary ma-
terials and supplies, and 

‘‘(D) collecting fees under this section and 
accounting for resources allocated for the re-
view of animal drug applications, supple-
mental animal drug applications, and inves-
tigational animal drug submissions. 

‘‘(10) The term ‘adjustment factor’ applica-
ble to a fiscal year refers to the formula set 
forth in section 735(8) with the base or com-
parator year being 2003. 

‘‘(11) The term ‘affiliate’ refers to the defi-
nition set forth in section 735(9). 

‘‘(b) TYPES OF FEES.—Beginning in fiscal 
year 2004, the Secretary shall assess and col-
lect fees in accordance with this section as 
follows: 

‘‘(1) ANIMAL DRUG APPLICATION AND SUPPLE-
MENT FEE.— 

‘‘(A) IN GENERAL.—Each person that sub-
mits, on or after September 1, 2003, an ani-
mal drug application or a supplemental ani-
mal drug application shall be subject to a fee 
as follows: 

‘‘(i) A fee established in subsection (c) for 
an animal drug application; and 

‘‘(ii) A fee established in subsection (c) for 
a supplemental animal drug application for 
which safety or effectiveness data are re-
quired, in an amount that is equal to 50 per-
cent of the amount of the fee under clause 
(i). 

‘‘(B) PAYMENT.—The fee required by sub-
paragraph (A) shall be due upon submission 
of the animal drug application or supple-
mental animal drug application. 

‘‘(C) EXCEPTION FOR PREVIOUSLY FILED AP-
PLICATION OR SUPPLEMENT.—If an animal 
drug application or a supplemental animal 
drug application was submitted by a person 
that paid the fee for such application or sup-
plement, was accepted for filing, and was not 
approved or was withdrawn (without a waiv-
er or refund), the submission of an animal 
drug application or a supplemental animal 
drug application for the same product by the 
same person (or the person’s licensee, as-
signee, or successor) shall not be subject to 
a fee under subparagraph (A). 

‘‘(D) REFUND OF FEE IF APPLICATION RE-
FUSED FOR FILING.—The Secretary shall re-
fund 75 percent of the fee paid under subpara-
graph (B) for any animal drug application or 
supplemental animal drug application which 
is refused for filing. 

‘‘(E) REFUND OF FEE IF APPLICATION WITH-
DRAWN.—If an animal drug application or a 
supplemental animal drug application is 
withdrawn after the application or supple-
ment was filed, the Secretary may refund 
the fee or portion of the fee paid under sub-

paragraph (B) if no substantial work was per-
formed on the application or supplement 
after the application or supplement was 
filed. The Secretary shall have the sole dis-
cretion to refund the fee under this para-
graph. A determination by the Secretary 
concerning a refund under this paragraph 
shall not be reviewable. 

‘‘(2) ANIMAL DRUG PRODUCT FEE.—Each per-
son— 

‘‘(A) who is named as the applicant in an 
animal drug application or supplemental 
animal drug application for an animal drug 
product which has been submitted for listing 
under section 510, and 

‘‘(B) who, after September 1, 2003, had 
pending before the Secretary an animal drug 
application or supplemental animal drug ap-
plication; 
shall pay for each such animal drug product 
the annual fee established in subsection (c). 
Such fee shall be payable for the fiscal year 
in which the animal drug product is first 
submitted for listing under section 510, or is 
submitted for relisting under section 510 if 
the animal drug product has been withdrawn 
from listing and relisted. After such fee is 
paid for that fiscal year, such fee shall be 
payable on or before January 31 of each year. 
Such fee shall be paid only once for each ani-
mal drug product for a fiscal year in which 
the fee is payable. 

‘‘(3) ANIMAL DRUG ESTABLISHMENT FEE.— 
Each person— 

‘‘(A) who owns or operates, directly or 
through an affiliate, an animal drug estab-
lishment, and 

‘‘(B) who is named as the applicant in an 
animal drug application or supplemental 
animal drug application for an animal drug 
product which has been submitted for listing 
under section 510, and 

‘‘(C) who, after September 1, 2003, had 
pending before the Secretary an animal drug 
application or supplemental animal drug ap-
plication, 

shall be assessed an annual fee established in 
subsection (c) for each animal drug estab-
lishment listed in its approved animal drug 
application as an establishment that manu-
factures the animal drug product named in 
the application. The annual establishment 
fee shall be assessed in each fiscal year in 
which the animal drug product named in the 
application is assessed a fee under paragraph 
(2) unless the animal drug establishment 
listed in the application does not engage in 
the manufacture of the animal drug product 
during the fiscal year. The fee shall be paid 
on or before January 31 of each year. The es-
tablishment shall be assessed only one fee 
per fiscal year under this section, provided, 
however, that where a single establishment 
manufactures both animal drug products and 
prescription drug products, as defined in sec-
tion 735(3), such establishment shall be as-
sessed both the animal drug establishment 
fee and the prescription drug establishment 
fee, as set forth in section 736(a)(2), within a 
single fiscal year. 

‘‘(4) ANIMAL DRUG SPONSOR FEE.—Each per-
son— 

‘‘(A) who meets the definition of an animal 
drug sponsor within a fiscal year; and 

‘‘(B) who, after September 1, 2003, had 
pending before the Secretary an animal drug 
application, a supplemental animal drug ap-
plication, or an investigational animal drug 
submission, 

shall be assessed an annual fee established 
under subsection (c). The fee shall be paid on 
or before January 31 of each year. Each ani-
mal drug sponsor shall pay only one such fee 
each fiscal year. 

‘‘(c) FEE AMOUNTS.—Except as provided in 
subsection (b)(1) and subsections (d), (e), (g), 
and (h), the fees required under subsection 

(b) shall be established to generate fee rev-
enue amounts as follows: 

‘‘(1) TOTAL FEE REVENUES FOR APPLICATION 
AND SUPPLEMENT FEES.—The total fee reve-
nues to be collected in animal drug applica-
tion fees under subsection (b)(1)(A)(i) and 
supplemental animal drug application fees 
under subsection (b)(1)(A)(ii) shall be 
$1,250,000 in fiscal year 2004, $2,000,000 in fis-
cal year 2005, and $2,500,000 in fiscal years 
2006, 2007, and 2008. 

‘‘(2) TOTAL FEE REVENUES FOR PRODUCT 
FEES.—The total fee revenues to be collected 
in product fees under subsection (b)(2) shall 
be $1,250,000 in fiscal year 2004, $2,000,000 in 
fiscal year 2005, and $2,500,000 in fiscal years 
2006, 2007, and 2008. 

‘‘(3) TOTAL FEE REVENUES FOR ESTABLISH-
MENT FEES.—The total fee revenues to be col-
lected in establishment fees under sub-
section (b)(3) shall be $1,250,000 in fiscal year 
2004, $2,000,000 in fiscal year 2005, and 
$2,500,000 in fiscal years 2006, 2007, and 2008. 

‘‘(4) TOTAL FEE REVENUES FOR SPONSOR 
FEES.—The total fee revenues to be collected 
in sponsor fees under subsection (b)(4) shall 
be $1,250,000 in fiscal year 2004, $2,000,000 in 
fiscal year 2005, and $2,500,000 in fiscal years 
2006, 2007, and 2008. 

‘‘(d) ADJUSTMENTS.— 
‘‘(1) INFLATION ADJUSTMENT.—The revenues 

established in subsection (b) shall be ad-
justed by the Secretary by notice, published 
in the Federal Register, for a fiscal year to 
reflect the greater of— 

‘‘(A) the total percentage change that oc-
curred in the Consumer Price Index for all 
urban consumers (all items; United States 
city average) for the 12-month period ending 
June 30 preceding the fiscal year for which 
fees are being established; or 

‘‘(B) the total percentage change for the 
previous fiscal year in basic pay under the 
General Schedule in accordance with section 
5332 of title 5, United States Code, as ad-
justed by any locality-based comparability 
payment pursuant to section 5304 of such 
title for Federal employees stationed in the 
District Columbia. 

The adjustment made each fiscal year by 
this subsection will be added on a com-
pounded basis to the sum of all adjustments 
made each fiscal year after fiscal year 2004 
under this subsection. 

‘‘(2) WORKLOAD ADJUSTMENT.—After the fee 
revenues are adjusted for inflation in accord-
ance with paragraph (1), the fee revenues 
shall be further adjusted each fiscal year 
after fiscal year 2004 to reflect changes in re-
view workload. With respect to such adjust-
ment: 

‘‘(A) This adjustment shall be determined 
by the Secretary based on a weighted aver-
age of the change in the total number of ani-
mal drug applications, supplemental animal 
drug applications for which data with re-
spect to safety or effectiveness are required, 
manufacturing supplemental animal drug 
applications, investigational animal drug 
study submissions, and investigational ani-
mal drug protocol submissions submitted to 
the Secretary. The Secretary shall publish in 
the Federal Register the fees resulting from 
this adjustment and the supporting meth-
odologies. 

‘‘(B) Under no circumstances shall this 
workload adjustment result in fee revenues 
for a fiscal year that are less than the fee 
revenues for that fiscal year established in 
subsection (c), as adjusted for inflation under 
paragraph (1). 

‘‘(3) FINAL YEAR ADJUSTMENT.—For fiscal 
year 2008, the Secretary may further in-
crease the fees to provide for up to 3 months 
of operating reserves of carryover user fees 
for the process for the review of animal drug 
applications for the first 3 months of fiscal 
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year 2009 If the Food and Drug Administra-
tion has carryover balances for the process 
for the review of animal drug applications in 
excess of 3 months of such operating re-
serves, then this adjustment will not be 
made. If this adjustment is necessary, then 
the rationale for the amount of the increase 
shall be contained in the annual notice set-
ting fees for fiscal year 2008 

‘‘(4) ANNUAL FEE SETTING.—The Secretary 
shall establish, 60 days before the start of 
each fiscal year beginning after September 
30, 2003, for that fiscal year, animal drug ap-
plication fees, supplemental animal drug ap-
plication fees, animal drug sponsor fees, ani-
mal drug establishment fees, and animal 
drug product fees based on the revenue 
amounts established under subsection (c) and 
the adjustments provided under this sub-
section. 

‘‘(5) LIMIT.—The total amount of fees 
charged, as adjusted under this subsection, 
for a fiscal year may not exceed the total 
costs for such fiscal year for the resources 
allocated for the process for the review of 
animal drug applications. 

‘‘(e) FEE WAIVER OR REDUCTION.— 
‘‘(1) IN GENERAL.—The Secretary shall 

grant a waiver from or a reduction of 1 or 
more fees assessed under subsection (b) 
where the Secretary finds that— 

‘‘(A) the assessment of the fee would 
present a significant barrier to innovation 
because of limited resources available to 
such person or other circumstances, 

‘‘(B) the fees to be paid by such person will 
exceed the anticipated present and future 
costs incurred by the Secretary in con-
ducting the process for the review of animal 
drug applications for such person, 

‘‘(C) the animal drug application or supple-
mental animal drug application is intended 
solely to provide for use of the animal drug 
in— 

‘‘(i) a Type B medicated feed (as defined in 
section 558.3(b)(3) of title 21, Code of Federal 
Regulations (or any successor regulation)) 
intended for use in the manufacture of Type 
C free-choice medicated feeds, or 

‘‘(ii) a Type C free-choice medicated feed 
(as defined in section 558.3(b)(4) of title 21, 
Code of Federal Regulations (or any suc-
cessor regulation)), 

‘‘(D) the animal drug application or supple-
mental animal drug application is intended 
solely to provide for a minor use or minor 
species indication, or 

‘‘(E) the sponsor involved is a small busi-
ness submitting its first animal drug appli-
cation to the Secretary for review. 

‘‘(2) USE OF STANDARD COSTS.—In making 
the finding in paragraph (1)(B), the Secretary 
may use standard costs. 

‘‘(3) RULES FOR SMALL BUSINESSES.— 
‘‘(A) DEFINITION.—In paragraph (1)(E), the 

term ‘‘small business’’ means an entity that 
has fewer than 500 employees, including em-
ployees of affiliates. 

‘‘(B) WAIVER OF APPLICATION FEE.—The 
Secretary shall waive under paragraph (1)(E) 
the application fee for the first animal drug 
application that a small business or its affil-
iate submits to the Secretary for review. 
After a small business or its affiliate is 
granted such a waiver, the small business or 
its affiliate shall pay application fees for all 
subsequent animal drug applications and 
supplemental animal drug applications for 
which safety or effectiveness data are re-
quired in the same manner as an entity that 
does not qualify as a small business. 

‘‘(C) CERTIFICATION.—The Secretary shall 
require any person who applies for a waiver 
under paragraph (1)(E) to certify their quali-
fication for the waiver. The Secretary shall 
periodically publish in the Federal Register 
a list of persons making such certifications. 

‘‘(f) EFFECT OF FAILURE TO PAY FEES.—An 
animal drug application or supplemental 
animal drug application submitted by a per-
son subject to fees under subsection (b) shall 
be considered incomplete and shall not be ac-
cepted for filing by the Secretary until all 
fees owed by such person have been paid. An 
investigational animal drug submission 
under section 738(5)(B) that is submitted by a 
person subject to fees under subsection (b) 
shall be considered incomplete and shall not 
be accepted for review by the Secretary until 
all fees owed by such person have been paid. 
The Secretary may discontinue review of 
any animal drug application, supplemental 
animal drug application or investigational 
animal drug submission from a person if 
such person has not submitted for payment 
all fees owed under this section by 30 days 
after the date upon which they are due. 

‘‘(g) ASSESSMENT OF FEES.— 
‘‘(1) LIMITATION.—Fees may not be assessed 

under subsection (b) for a fiscal year begin-
ning after fiscal year 2003 unless appropria-
tions for salaries and expenses of the Food 
and Drug Administration for such fiscal year 
(excluding the amount of fees appropriated 
for such fiscal year) are equal to or greater 
than the amount of appropriations for the 
salaries and expenses of the Food and Drug 
Administration for the fiscal year 2003 (ex-
cluding the amount of fees appropriated for 
such fiscal year) multiplied by the adjust-
ment factor applicable to the fiscal year in-
volved. 

‘‘(2) AUTHORITY.—If the Secretary does not 
assess fees under subsection (b) during any 
portion of a fiscal year because of paragraph 
(1) and if at a later date in such fiscal year 
the Secretary may assess such fees, the Sec-
retary may assess and collect such fees, 
without any modification in the rate, for 
animal drug applications, supplemental ani-
mal drug applications, investigational ani-
mal drug submissions, sponsors, animal drug 
establishments and animal drug products at 
any time in such fiscal year notwithstanding 
the provisions of subsection (b) relating to 
the date fees are to be paid. 

‘‘(h) CREDITING AND AVAILABILITY OF 
FEES.— 

‘‘(1) IN GENERAL.—Fees authorized under 
subsection (b) shall be collected and avail-
able for obligation only to the extent and in 
the amount provided in advance in appro-
priations Acts. Such fees are authorized to 
be appropriated to remain available until ex-
pended. Such sums as may be necessary may 
be transferred from the Food and Drug Ad-
ministration salaries and expenses appro-
priation account without fiscal year limita-
tion to such appropriation account for salary 
and expenses with such fiscal year limita-
tion. The sums transferred shall be available 
solely for the process for the review of ani-
mal drug applications. 

‘‘(2) COLLECTIONS AND APPROPRIATION 
ACTS.— 

‘‘(A) IN GENERAL.—The fees authorized by 
this section— 

‘‘(i) shall be retained in each fiscal year in 
an amount not to exceed the amount speci-
fied in appropriation Acts, or otherwise 
made available for obligation for such fiscal 
year, and 

‘‘(ii) shall only be collected and available 
to defray increases in the costs of the re-
sources allocated for the process for the re-
view of animal drug applications (including 
increases in such costs for an additional 
number of full-time equivalent positions in 
the Department of Health and Human Serv-
ices to be engaged in such process) over such 
costs, excluding costs paid from fees col-
lected under this section, for fiscal year 2003 
multiplied by the adjustment factor. 

‘‘(B) COMPLIANCE.—The Secretary shall be 
considered to have met the requirements of 

subparagraph (A)(ii) in any fiscal year if the 
costs funded by appropriations and allocated 
for the process for the review of animal drug 
applications— 

‘‘(i) are not more than 3 percent below the 
level specified in subparagraph (A)(ii); or 

‘‘(ii)(I) are more than 3 percent below the 
level specified in subparagraph (A)(ii), and 
fees assessed for the fiscal year following the 
subsequent fiscal year are decreased by the 
amount in excess of 3 percent by which such 
costs fell below the level specified in sub-
paragraph (A)(ii); and 

‘‘(II) such costs are not more than 5 per-
cent below the level specified in subpara-
graph (A)(ii). 

‘‘(3) AUTHORIZATION OF APPROPRIATIONS.— 
There are authorized to be appropriated for 
fees under this section— 

‘‘(A) $5,000,000 for fiscal year 2004; 
‘‘(B) $8,000,000 for fiscal year 2005; 
‘‘(C) $10,000,000 for fiscal year 2006; 
‘‘(D) $10,000,000 for fiscal year 2007; and 
‘‘(E) $10,000,000 for fiscal year 2008; 

as adjusted to reflect adjustments in the 
total fee revenues made under this section 
and changes in the total amounts collected 
by animal drug application fees, supple-
mental animal drug application fees, animal 
drug sponsor fees, animal drug establishment 
fees, and animal drug product fees. 

‘‘(4) OFFSET.—Any amount of fees collected 
for a fiscal year under this section that ex-
ceeds the amount of fees specified in appro-
priations Acts for such fiscal year shall be 
credited to the appropriation account of the 
Food and Drug Administration as provided 
in paragraph (1), and shall be subtracted 
from the amount of fees that would other-
wise be authorized to be collected under this 
section pursuant to appropriation Acts for a 
subsequent fiscal year. 

‘‘(i) COLLECTION OF UNPAID FEES.—In any 
case where the Secretary does not receive 
payment of a fee assessed under subsection 
(b) within 30 days after it is due, such fee 
shall be treated as a claim of the United 
States Government subject to subchapter II 
of chapter 37 of title 31, United States Code. 

‘‘(j) WRITTEN REQUESTS FOR WAIVERS, RE-
DUCTIONS, AND REFUNDS.—To qualify for con-
sideration for a waiver or reduction under 
subsection (e), or for a refund of any fee col-
lected in accordance with subsection (b), a 
person shall submit to the Secretary a writ-
ten request for such waiver, reduction, or re-
fund not later than 180 days after such fee is 
due. 

‘‘(k) CONSTRUCTION.—This section may not 
be construed to require that the number of 
full-time equivalent positions in the Depart-
ment of Health and Human Services, for offi-
cers, employees, and advisory committees 
not engaged in the process of the review of 
animal drug applications, be reduced to off-
set the number of officers, employees, and 
advisory committees so engaged. 

‘‘(l) ABBREVIATED NEW DRUG APPLICA-
TIONS.—The Secretary shall— 

‘‘(1) to the extent practicable, segregate 
the review of abbreviated new animal drug 
applications from the process for the review 
of animal drug applications, and 

‘‘(2) adopt other administrative procedures 
to ensure that review times of abbreviated 
new animal drug applications do not increase 
from their current level due to activities 
under the user fee program.’’. 
SEC. 4. ACCOUNTABILITY AND REPORTS. 

(a) PUBLIC ACCOUNTABILITY.— 
(1) CONSULTATION.—In developing rec-

ommendations to Congress for the goals and 
plans for meeting the goals for the process 
for the review of animal drug applications 
for the fiscal years after fiscal year 2008, and 
for the reauthorization of section 739 of the 
Federal Food, Drug, and Cosmetic Act (as 
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added by section 3), the Secretary of Health 
and Human Services (referred to in this sec-
tion as the ‘‘Secretary’’) shall consult with 
the Committee on Energy and Commerce of 
the House of Representatives, the Committee 
on Health, Education, Labor, and Pensions of 
the Senate, appropriate scientific and aca-
demic experts, veterinary professionals, rep-
resentatives of consumer advocacy groups, 
and the regulated industry. 

(2) RECOMMENDATIONS.—The Secretary 
shall— 

(A) publish in the Federal Register rec-
ommendations under paragraph (1), after ne-
gotiations with the regulated industry; 

(B) present the recommendations to the 
Committees referred to in that paragraph; 

(C) hold a meeting at which the public may 
comment on the recommendations; and 

(D) provide for a period of 30 days for the 
public to provide written comments on the 
recommendations. 

(b) PERFORMANCE REPORTS.—Beginning 
with fiscal year 2004, not later than 60 days 
after the end of each fiscal year during which 
fees are collected under part 3 of subchapter 
C of chapter VII of the Federal Food, Drug, 
and Cosmetic Act, the Secretary shall pre-
pare and submit to the Committee on Energy 
and Commerce of the House of Representa-
tives and the Committee on Health, Edu-
cation, Labor, and Pensions of the Senate a 
report concerning the progress of the Food 
and Drug Administration in achieving the 
goals identified in the letters described in 
section 2(3) of this Act toward expediting the 
animal drug development process and the re-
view of the new and supplemental animal 
drug applications and investigational animal 
drug submissions during such fiscal year, the 
future plans of the Food and Drug Adminis-
tration for meeting the goals, the review 
times for abbreviated new animal drug appli-
cations, and the administrative procedures 
adopted by the Food and Drug Administra-
tion to ensure that review times for abbre-
viated new animal drug applications are not 
increased from their current level due to ac-
tivities under the user fee program. 

(c) FISCAL REPORT.—Beginning with fiscal 
year 2004, not later than 120 days after the 
end of each fiscal year during which fees are 
collected under the part described in sub-
section (a), the Secretary shall prepare and 
submit to the Committee on Energy and 
Commerce of the House of Representatives 
and the Committee on Health, Education, 
Labor, and Pensions of the Senate a report 
on the implementation of the authority for 
such fees during such fiscal year and the use, 
by the Food and Drug Administration, of the 
fees collected during such fiscal year for 
which the report is made. 
SEC. 5. SUNSET. 

The amendments made by section 3 shall 
not be in effect after October 1, 2008, and sec-
tion 4 shall not be in effect after 120 days 
after such date. 

f 

NOTICES OF HEARINGS/MEETINGS 

SUBCOMMITTEE ON PUBLIC LAND AND FORESTS 
Mr. CRAIG. Mr. President, I would 

like to announce for the information of 
the Senate and the public that a hear-
ing has been scheduled before the Sub-
committee on Public Land and Forests 
of the Committee on Energy and Nat-
ural Resources. 

The hearing will be held on Thurs-
day, June 12, at 2:30 p.m. in SD–366 of 
the Dirksen Senate Office Building. 

The purpose of the hearing is to re-
ceive testimony on S. 434—A bill to au-
thorize the Secretary of Agriculture to 

sell or exchange all or part of certain 
parcels of National Forest System land 
in the State of Idaho and use the pro-
ceeds derived from the sale or exchange 
for National Forest System Resources; 
S. 435—A bill to provide for the convey-
ance by the Secretary of Agriculture of 
the Sandpoint Federal Building and ad-
jacent land in Sandpoint, Idaho, and 
for other purposes; S. 490—A bill to di-
rect the Secretary of Agriculture to 
convey certain land in the Lake Tahoe 
Basin Management Unit Nevada, to the 
Secretary of the Interior, in trust for 
the Washoe Indian Tribe of Nevada and 
California; H.R. 762—To amend the 
Federal Land Policy and Management 
Act of 1976 and the Mineral Leasing 
Act and for other purposes; S. 1111—A 
bill to provide suitable grazing ar-
rangements on National Forest System 
land to persons that hold a grazing per-
mit adversely affected by the standards 
and guidelines contained in the Record 
of Decision of the Sierra Nevada Forest 
Plan Amendment and pertaining to the 
Willow Flycatcher and the Yosemite 
Toad; H.R. 622—To provide for the ex-
change of certain lands in the Coconino 
and Tonto National Forests in Arizona, 
and for other purposes. (Contact: 
Frank Gladics 202–224–2878 or Dick 
Bouts 202–224–7545). 

Because of the limited time available 
for the hearing, witnesses may testify 
by invitation only. However, those 
wishing to submit written testimony 
for the hearing record should send two 
copies of their testimony to the Com-
mittee on Energy and Natural Re-
sources, United States Senate, Wash-
ington, D.C. 20510–6150. 

For further information, please con-
tact the staff as indicated above. 

f 

AUTHORITY FOR COMMITTEES TO 
MEET 

COMMITTEE ON FOREIGN RELATIONS 
Mr. DOMENICI. Mr. President, I ask 

unanimous consent that the Com-
mittee on Foreign Relations be author-
ized to meet during the session of the 
Senate on Tuesday, June 3, 2003 at 10:00 
a.m. to hold a Hearing on Nominations. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

COMMITTEE ON INDIAN AFFAIRS 
Mr. DOMENICI. Mr. President, I ask 

unanimous consent that the Com-
mittee on Indian Affairs be authorized 
to meet on Tuesday, June 3, 2003 at 
10:00 a.m. in Room 485 of the Russell 
Senate Office Building to conduct an 
Oversight Hearing on the Status of 
Tribal Fish and Wildlife Management 
Programs. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

SELECT COMMITTEE ON INTELLIGENCE 
Mr. DOMENICI. Mr. President, I ask 

unanimous consent that the Select 
Committee on Intelligence be author-
ized to meet during the session of the 
Senate on Tuesday, June 3, 2003 at 2:30 
p.m. to hold a closed hearing. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

SPECIAL COMMITTEE ON AGING 

Mr. DOMENICI. Mr. President, I ask 
unanimous consent that the Special 
Committee on Aging be authorized to 
meet on Tuesday, June 3, 2003 from 
10:00 a.m.–12:00 p.m. in Dirksen 628 for 
the purpose of conducting a hearing. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

SUBCOMMITTEE ON NATIONAL PARKS 

Mr. DOMENICI. Mr. President, I ask 
unanimous consent that the Sub-
committee on National Parks of the 
Committee on Energy and Natural Re-
sources be authorized to meet during 
the session of the Senate on Tuesday, 
June 3 at 2:30 p.m. to receive testimony 
regarding S. 268, authorizes the Pyr-
amid of Remembrance Foundation to 
establish a memorial in the District of 
Columbia and its environs to honor 
members of the armed forces of the Un-
tied States who have lost their lives 
during peacekeeping operations, hu-
manitarian efforts, training, terrorist 
attacks, or covert operations; S. 296, to 
require the Secretary of Defense to re-
port to Congress regarding the require-
ments applicable to the inscription of 
veterans’ names on the memorial wall 
of the Vietnam Veterans Memorial; S. 
470, to extend the authority for the 
construction of a memorial to Martin 
Luther King, Jr.; and S. 1076, to au-
thorize construction of an education 
center at or near the Vietnam Veterans 
Memorial. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 
SUBCOMMITTEE ON SCIENCE, TECHNOLOGY, AND 

SPACE 

Mr. DOMENICI. Mr. President, I ask 
unanimous consent that the Sub-
committee on Science, Technology and 
Space be authorized to meet on Tues-
day, June 3, 2003, at 2:30 p.m. on Space 
Propulsion in SR–253. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

PRIVILEGES OF THE FLOOR 

Mr. DOMENICI. Mr. President, I ask 
unanimous consent that the privilege 
of the floor be granted to Julie Nichole 
Bostick and Rick Feger of my office 
during the remainder of today’s ses-
sion. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. BINGAMAN. I ask unanimous 
consent that Wendy Miller, who is a 
fellow with Senator LIEBERMAN’s of-
fice, be granted the privilege of the 
floor during the pendency of S. 14. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. BINGAMAN. Mr. President, I ask 
unanimous consent that the following 
individuals from my office be allowed 
floor privileges during the duration of 
the Energy bill over the next several 
days and perhaps weeks: Jesse Watson, 
Fayla Lucero, Evan Cochnar, Kelly- 
Renae Edwards, Nick Goldberg, Joshua 
Medina, Chet Roach, Daniel Peters, 
and Elaine Blest. 

VerDate Mar 15 2010 21:05 Jan 14, 2014 Jkt 081600 PO 00000 Frm 00067 Fmt 0624 Sfmt 0634 E:\2003SENATE\S03JN3.REC S03JN3m
m

ah
er

 o
n 

D
S

K
C

G
S

P
4G

1 
w

ith
 S

O
C

IA
LS

E
C

U
R

IT
Y


		Superintendent of Documents
	2015-05-22T10:03:08-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




